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The Government’s concept of “leverage” would sap these words of their meaning. The
President’s chosen “means of execution” here are tariffs on “[a]rticles that are products of
Canada,” Executive Order 14193, 90 Fed. Reg. at 9114, “[a]ll articles that are products of Mexico,”
Executive Order 14194, 90 Fed. Reg. at 9118, and “[a]ll articles that are products of the PRC,”
Executive Order 14195, 90 Fed. Reg. at 9122. Ifleverage were all it took to establish a “reasonable
relation” between these means and the “particular emergency” of trafficking, Yoshida II’s
means-end test would be trivially easy to pass. See 526 F.2d at 578-79.

In so holding, the court does not pass upon the wisdom or likely effectiveness of the
President’s use of tariffs as leverage.!® That use is impermissible not because it is unwise or
ineffective, but because § 1701 does not allow it. Rather, the Trafficking Orders’ “clear
misconstruction” of § 1701’s “deal with” condition renders them “action[s] outside delegated

authority.” Maple Leaf Fish, 762 F.2d at 89.

Soon after joining the Supreme Court, Justice Story declared invalid a proclamation by
President Madison that revived an embargo on trade with Britain and France in the

Non-Intercourse Act of 1809. The proclamation lacked statutory authority because it relied on an

¥ Another three-judge panel of this court made a similar point in Tembec, Inc. v. United States:

Consideration of the USTR’s authority to order implementation of affirmative
section 129(a) determinations does not depend on the court’s evaluation of the
wisdom of a given implementation. The court is neither called upon to make trade
policy, nor to direct the USTR as to whether any section 129 determination should
be implemented. Rather, the court is merely asked to determine the bounds of the
USTR’s authority to order implementation.

30 CIT 958, 982—83, 441 F. Supp. 2d 1302, 1326-27 (2006), judgment vacated as moot by 31 CIT
241,251,475 F. Supp. 2d 1393, 1401-02 (leaving prior decision in place for precedential purposes
despite vacatur of judgment).




